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1.  Introduction and Background

Freedom of Speech and Expression is enshrined in Article 19 of the Universal 
Declaration of Human Rights in order to express an individual’s ideas, feelings or 
views or thoughts without any control or restriction from the given state. The second 
Republican Constitution of Sri Lanka guarantees the same in Article 14 (1) (a).

This research examines whether Section 3 of the ICCPR Act put on restrictions 
on the freedom of speech and expression of Sri Lankan citizens and was the act 
is operating within international standards. Meanwhile, United Nations Office of 
the High Commissioner for Human Rights (OHCHR) developed a set of guidelines 
called ‘The Rabat Plan of Action’ to protect freedom of expression while preventing 
incitement to hatred against religions, races or communities. The Rabat Plan of 
Action is a set of principles that states should adhere in order to protect freedom 
of expression while preventing incitement to hatred. Its principles and six parts of 
thresholds can be adapted to the specific social and political context of any country 
or a region where the misuse of Article 20 of the International Covenant on Civil and 
Political Rights (ICCPR).

Though the section 3 (1) of ICCPR act intends to prohibit any advocacy of national, 
racial or religious hatred that constitutes incitement to discrimination, hostility or 
violence, it is often misused to restrict freedom of speech and expression, particularly 
in relation to criticism of governments or religious beliefs. This can include 
criminalizing peaceful protests, censoring media outlets, and punishing individuals 
for expressing their opinions.

In the recent past, there have been a number of significant incidents reported including 
novelists, poets, and Social media activists who were arrested and charged under 
Section 3 (1) of the International Covenant on Civil and Political Rights Act No. 56 
of 2007 in Sri Lanka. 

Shakthika Sathkumara, a novelist, was arrested after a group of monks from 
Polgahawela took offence to a short story he wrote about sexual abuse and pedophilia 
involving a member of the Buddhist clergy. Sathkumara’s accusers claimed that the 
short story insulted Buddhism. He was taken in under the ICCPR Act of 2007. This 
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left Sathkumara no avenue for redress because only a high court judge could permit 
bail once a suspect is arrested under the ICCPR Act . 

Kusal Perera, a Senior Journalist was also being investigated under the ICCPR Act 
with regard to a column that he wrote after Easter Attack’. However, he was not 
arrested. 

Dishan Mohomad, a researcher was also arrested and charged under the PTA and the 
Section 3 (1) of the ICCPR Act.1

According to Human Rights Watch, on 4th May 2019, Dilshan Mohamed, a researcher 
and activist campaigning against violent Islamic militancy had been arrested. He had 
publicly and repeatedly spoken against the group known as Islamic State on Facebook 
for several years. Following the April 2019 bombings, he was arrested and accused 
of supporting the group known as Islamic State on Facebook. Dilshan Mohamed was 
charged under the repressive Prevention of Terrorism Act (PTA) and section 3(1) of 
the ICCPR Act. The ICCPR Act charges were later dropped and he was released from 
custody on bail on 7th June 2019 after spending 34 days at the Negombo remand 
prison2. 

In May 2019 a Muslim lady namely Abdul Raheem Masaheena was arrested for 
wearing caftan which had a print depicting a ship’s helm (wheel) that was deemed 
to look like a Dharmachakraya, a Buddhist symbol. She was arrested in Hasalaka, 
Mahiyanganaya. 

She was subsequently charged under the ICCPR Act. The court was told that the 
print on the dress offended Buddhists. Acting Magistrate Gamini Rambakenpura in 
the central town of Mahiyanganaya ordered her to be remanded until 3rd June 2019 
after the police informed the courts that the controversial dress has been sent to the 
Department of Buddhist Affairs, for them to verify the identity of the symbol 3.

1.	 https://www.veriteresearch.org/2019/06/17/abuse-of-iccpr-act-sri-lanka/ - accessed on 
23/07/2022

2.	 https://monitor.civicus.org/updates/2019/07/05/iccpr-act-and-judicial-system-being-misused-sti-
fle-freedom-expression-sri-lanka/#:~:text=In%20the%20last%20few%20months,peaceful%20
expression%20of%20their%20views. – accessed on 23/07/2022

3.	 https://monitor.civicus.org/updates/2019/07/05/iccpr-act-and-judicial-system-being-misused-sti-
fle-freedom-expression-sri-lanka/#:~:text=In%20the%20last%20few%20months,peaceful%20
expression%20of%20their%20views
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Ramzy Razik, A social media activist was arrested in April 2020 for posting a 
facebook post. He was arrested in Katugasthota and produced before the Colombo 
Chief Magistrate Court and charged under the Section 3(1) of the ICCPR Act and the 
cybercrimes legislations. 

With these arrests and detentions including several threats by the Police and the 
religious authorities, a dialogue was created in the society whether this act was 
enacted to Protect Civil and Political Rights including Freedom of Speech and 
Expression or suppress it. The Freedom of Speech and Expression is a needful, 
sensitive and prominent right in Civil and Political Rights. But this right has its own 
limitations. According to our Constitution, this right is enshrined in Article 14 (1) 
and its limitations are expressed by in Article 15. However, it should be equitable and 
justifiable.  Section 3 (1) of the ICCPR Act should also be equitable and justifiable. 
Because of the said arrests and threats, a discourse spreads in the Society that the 
ICCPR Act use in an unjust manner. As we mentioned earlier the Freedom of Speech 
and Expression has its own limitations, But we should examine academically whether 
authorities use section 3 (1) of the ICCPR Act, beyond justifiable limitations and use 
it unjustly and arbitrary to suppress the Freedom of Speech and expression.

The research will involve a comprehensive review of the legal and political context 
of contemporary Sri Lanka, with a particular focus on the application of the six-part 
threshold test of the Rabat Plan. The research will analyze the potential for abuse 
of the International Covenant on Civil and Political Rights (ICCPR) Act in this 
context, and will make recommendations for the use of the ICCPR Act in a manner 
that respects freedom of speech and expression. The research will also consider the 
implications of this plan of action. 



- 4 -

2.  Definitions and Key words

Section 3 (1) of the ICCPR Act No. 56 of 2007 

“No person shall propagate war or advocate national, racial, or religious hatred that 
constitutes incitement to discrimination, hostility, or violence.4”

Article 19 of the ICCPR

“1. 	 Everyone shall have the right to hold opinions without interference.

	 2.	 Everyone shall have the right to freedom of expression; this right shall include 
freedom to seek, receive and impart information and ideas of all kinds, regardless 
of frontiers, either orally, in writing or in print, in the form of art, or through any 
other media of his choice.5”

	 3.	 The exercise of the rights provided for in paragraph 2 of this article carries 
with it special duties and responsibilities. It may therefore be subject to certain 
restrictions, but these shall only be such as are provided by law and are necessary:

	 (a)	 For respect of the rights or reputations of others;

	 (b)	 For the protection of national security or of public order (order public), or 
of public health or morals6.

Article 20 of the ICCPR

1. 	 Any propaganda for war shall be prohibited by law.

2. 	 Any advocacy of national, racial or religious hatred that constitutes incitement 
to discrimination, hostility or violence shall be prohibited by law7”.

4.	 International Covenant on Civil and Political Rights Act No. 56 of 2007 – page 2
5.	 International Convention on Civil and Political Rights
6.	 International Convention on Civil and Political Rights
7.	  International Convention on Civil and Political Rights
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3.  Methodology

The study administrates Doctrinal legal research method as the research approach to 
examining how the misuse of Section 3 of the ICCPR Act influence on Freedom of 
Speech and Expression of Sri Lankan citizens.  Following that method this research 
aims to understand how far the misuse of Section 3 of the ICCPR Act effect on right 
of Freedom of Speech and Expression referring to the incident reported in between 
2014-2022. 

Doctrinal legal research is a method of legal research that focuses on the analysis of 
legal doctrine. It is the most common form of legal research and involves the use of 
primary and secondary sources to analyze and interpret of legal rules, principles, and 
doctrines. It involves the study of legal texts, such as case law and regulations. The 
present study used key informant interviews as tool of primary data collection, and 
for secondary sources tool such as law review articles, and legal encyclopedias and 
existing secondary data and information for the understanding of issues, consequences 
and root causes related to the violation of Freedom of Speech and Expression of Sri 
Lankan citizens are used.
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4.  Objectives of the Study

Sri Lanka has broad level of legislation to safeguard human rights, but most of the 
legislations are even prone to misuse or does not use in full scale. In recent times 
Sri Lankan Authorities used Section 3 (1) of the ICCPR Act against Freedom of 
Expression.

This Study aims to analyze,

I.	 The application of  six part threshold test of Rabat plan of in order to prevent  
misuse of ICCPR act in legal and political context of contemporary Sri 
Lanka,

II.	 And to make recommendations to use ICCPR act respecting freedom of 
Speech and Expressions.
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5.  Limitations of the Study

The scope of this study is to examine the misuse of the ICCPR act in Sri Lanka.  
The study is limited only to three main reported incidents in Sri Lanka. This study 
analyses mainly the misuse of Section 3 (1) of the ICCPR Act against Freedom of 
Expression in Sri Lanka. The study was limited to incidents which had a significant 
attention by the public within a limited to time period of 2014-2022. 

No Fundamental Rights can be referred denoting to the victims who are prosecuted 
and arrested under the ICCPR act as these cases are still pending before the Supreme 
Court. 



- 8 -

6.  The Freedom of Speech and Expression

The Freedom of Speech and Expression is a Fundamental Right of all citizens in 
many countries. It is the right to express one’s opinion and ideas without fear of 
censorship or Punishment. This right is enshrined in the Universal Declaration of 
Human Rights and it’s protected by many national constitutions. It is an essential part 
of a functioning democracy, allowing citizens to express their views and opinions on 
matters of public interests.

Freedom of Speech and Expression means the absence of restraint upon the ability 
of individuals or groups of individuals to communicate their ideas and experiences 
to others. In doing so, they cannot, however, compel others to pay them attention nor 
are they entitled to invade other rights that are essential to human dignity. Freedom 
of Expression is one of the essential foundations of a civilized and truly democratic 
society. It is also one of the conditions essential for the development of the human 
personality8.

Article 19 of the Universal Declaration of Human Rights states; “Everyone has 
the right to freedom of opinion and expression; this right includes freedom to hold 
opinions without interference and to seek, receive and impart information and ideas 
through any media and regardless of frontiers”9. 

Article 19 of the ICCPR guarantees the right to freedom of expression, which includes 
the right to seek, receive, and impart information and ideas of all kinds, regardless of 
frontiers, either orally, in writing or in print, in the form of art, or through any other 
media of one's choice. 

Article 19 states;

“1. Everyone shall have the right to hold opinions without interference.

8.	 Wickramarathna, J,2021. Fundamental Rights in Sri Lanka(Third Edition), Stamford Lake 
Publishers, P.603

9.	 https://www.un.org/sites/un2.un.org/files/2021/03/udhr.pdf



- 9 -

2.	 Everyone shall have the right to freedom of expression; this right shall include 
freedom to seek, receive and impart information and ideas of all kinds, regardless 
of frontiers, either orally, in writing or in print, in the form of art, or through any 
other media of his choice 10”

Freedom of expression is also important for the protection of other human rights, 
such as the right to privacy and the right to freedom of religion. Without freedom of 
expression, individuals would be unable to speak out against injustice or to challenge 
the existing status.

It is also essential for the development of democracy, as it allows citizens to express 
their opinions and to hold their government accountable. Freedom of expression is 
also essential for the advancement of science and culture, as it allows for the free 
exchange of ideas and the sharing of knowledge. Without freedom of expression, 
people would not be able to express their opinions and beliefs, which could lead to a 
lack of diversity and creativity. Additionally, without freedom of expression, it would 
be difficult to hold governments and other powerful entities accountable for their 
actions.

Arcticle 10 of the European Convention on Human Rights states as follows; 

1. 	 Everyone has the right to freedom of expression. This right shall include freedom 
to hold opinions and to receive and impart information and ideas without 
interference by public authority and regardless of frontiers. This Article shall not 
prevent States from requiring the licensing of broadcasting, television or cinema 
enterprises. 

2. 	 The exercise of these freedoms, since it carries with it duties and responsibilities, 
may be subject to such formalities, conditions, restrictions or penalties as are 
prescribed by law and are necessary in a democratic society, in the interests 
of national security, territorial integrity or public safety, for the prevention of 
disorder or crime, for the protection of health or morals, for the protection of 
the reputation or rights of others, for preventing the disclosure of information 
received in confidence, or for maintaining the authority and impartiality of the 
judiciary11.

10.	https://www.ohchr.org/sites/default/files/ccpr.pdf
11.	https://www.echr.coe.int/documents/convention_eng.pdf
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The First Amendment of the United States Constitution guarantees the right of free 
speech and expression. This right is fundamental to the functioning of a democracy 
and is essential to the protection of other rights. 

The First Amendment states: “Congress shall make no law respecting an establishment 
of religion, or prohibiting the free exercise thereof; or abridging the freedom of 
speech, or of the press; or the right of the people peaceably to assemble, and to 
petition the Government for a redress of grievances”12.

Article 19 (1) of the Indian Constitution guarantees the right to freedom of expression 
to all citizens of India. This right includes the freedom to hold opinions without 
interference and to seek, receive, and impart information and ideas through any 
media and regardless of frontiers. 

It states; “All citizens shall have the right—

(a) to freedom of speech and expression;

(b) to assemble peaceably and without arms;

(c) to form associations or unions;

(d) to move freely throughout the territory of India;

(e) to reside and settle in any part of the territory of India;

(g) to practise any profession, or to carry on any occupation, trade or business 13”.

The Constitution of Sri Lanka guarantees the right to freedom of expression in Article 
14 (1). This right is subject to reasonable restrictions in the interests of national 
security, public order, racial and religious harmony, and morality. The Constitution 
also guarantees the right to freedom of the press and other media, and the right to 
receive and impart information. 

12.	https://www.whitehouse.gov/about-the-white-house/our-government/the-constitution/
13.	https://legislative.gov.in/sites/default/files/COI.pdf
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Article 14(1) States; 

1) Every citizen is entitled to -

(a) the freedom of speech and expression including publication 14;

In the decided case in Sri Lanka, Joseph Perera Alias Bruten Perera V. Attorney 
General and Others, Sharvananda CJ, stated;

“Freedom of Speech and Expression means the right to express one’s convictions and 
opinions freely by word of mouth, writing, printing, pictures or any other mode. It 
includes the expression of one’s ideas through banners, posters, signs etc. It includes 
the Freedom of discussion and dissemination of knowledge. It includes the freedom 
of the press and propagation of ideas 15”

In another decided case Amaratunga V. Sirimal and Others, Justice Mark Fernando 
stated that, ““Speech and Exxpression” extended to forms of expression other than 
oral or verbal- Placards, picketing, wearing of black armbands, burning of draft cards, 
display of any flag, badge, banner or device, wearing a jacket bearing a statement 
etc…… …..druming, clapping and other sounds, however unmusical or discordant, 
can in the context of the Jana Ghosha be regarded as “Speech and Expression16”.

Dr. Jayampathy Wickramarathna,PC quoted Indian Judgement AIR 1986 SC 515,540 
in his book Fundamental Rights in Sri Lanka, “The Freedom of expression serves 
four broad social purposes

i)	 It helps an individual to self-fulfilment;

ii)	 It assists in the discovery of truth;

iii)	 It strengthens the capacity of an individual in participating in decision-
making and

iv)	 It provides a mechanism by which it would be possible to establish a 
reasonable balance between stability and social change 17”

14.	The Constitution of Sri Lanka (1978)
15.	(1992) 1 SLR 223 https://www.lawnet.gov.lk/joseph-perera-alias-bruten-perera-v-the-attor-

ney-general-and-others/
16.	(1993) 1 SLR 270 https://www.lawnet.gov.lk/wp-content/uploads/2016/11/029-SLLR-SLLR-

1993-1-AMARATUNGA-v.-SIRIMAL-AND-OTHERS-JANA-GHOSHA-CASE.pdf
17 Wickramarathna, J,2021. Fundamental Rights in Sri Lanka(Third Edition), Stamford Lake Pub-

lishers, P.604	
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Although the right to freedom of Speech and expression is an essential right to the 
freedom of the people, this right will be limited to some extent. It is not an unlimited 
right like the "right to be free from torture". 

The International Covenant on Civil and Political Rights (ICCPR) protects the right 
to freedom of expression, but it also recognizes that this right may be subject to 
certain restrictions. Article 20 of the International Covenant on Civil and Political 
Rights (ICCPR) states that “Any advocacy of national, racial or religious hatred that 
constitutes incitement to discrimination, hostility or violence shall be prohibited by 
law .” This article is intended to protect individuals from discrimination and violence 
based on their national, racial, or religious identity. 

The Permissible restrictions to the rights conferred by Article 19(1)(a) are stated 
in Article 19(2)18 of the Constitution of India. In Sri Lanka, freedom of expression 
is restricted by the 15(2) of the Constitution and Section 3(1) of the International 
Covenant on Civil and Political Rights (ICCPR) Act.  

18.	Wickramarathna, J,2021. Fundamental Rights in Sri Lanka(Third Edition), Stamford Lake 
Publishers, P.604
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7. 	 The Freedom of Speech and Expression and Its 
Limitations in ICCPR

The International Covenant on Civil and Political Rights (ICCPR) was adopted by 
the United Nations in 1966 and came into force in 1976. This is one of the well-
established Core human rights Convention in the UN system.   

The ICCPR is designed to protect Civil and Political rights, such as the Right to Life, 
freedom of Arbitrary Detention, and freedom of Expresssion. As such it contains a 
list of substantive human rights guarantees in its Part III19.  

The ICCPR guarantees the Freedom of Expression in Article 19 section 1 and 2 
and mentioned its limitations in Article 19 Section 3 and Article 20. InSri Lankan 
Perspective, the Section 3 (1) of the ICCPR Act No. 56 of 2007 has been also 
mentioned certain limitations to Freedom of Speech and Expression. The Section 3 
(1) is very similar to the Article 20 of the ICCPR.

The Human Rights Commission of Sri Lanka did a legal analysis on the Scope of the 
Section 3  of the ICCPR Act. 

The HRCSL recommended in the Said Report,

“The Freedom of Expression and the Section 3 of the ICCPR should be balance” and 
further recommends,

Section 3 is not a standalone provision rather should be read in congruity with 
freedom of Expression as guaranteed under the Constitution of Sri Lanka. Section 
3 is a limitation placed on the Freedom of Expression and therefore any form of 
expression that is proscribed under Section 3 should be a permissible restriction to 
Freedom of Expression20.

19.	Joseph, S. and Castan, M., 2013. The international covenant on civil and political rights: cases, 
materials, and commentary. Oxford University Press.

20.	Human Rights Commission of Sri Lanka, 2020 Legal Analysis of the Scope of the Section 3 of 
the ICCPR Act, No 56 of 2007 And Attendant Recommendations,HRCSL
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It is hard to find an Academic studies with regard to the Uses Section 3 (1) of the 
ICCPR Act in Sri Lanka. However the argument on balancing freedom of Speech 
and Expression with restrictions in Article 20 of the ICCPR Convention is discussed 
very high in the world.

ICCPR Article 20(2) contains a mandatory ban on “any advocacy of national, 
racial, or religious hatred that constitutes incitement to violence, discrimination, or 
hostility.” This provision was highly contentious during the ICCPR negotiations; the 
U.S. delegation (led by Eleanor Roosevelt) and others advocated against it because 
it was vague and open to misuse, but the Soviet Union mustered the votes to keep 
it in the treaty. The scope of ICCPR Article 20 remains controversial to this day. 
For example, a 2006 report by the UN High Commissioner on Human Rights found 
that governments did not agree about the meaning of the key terms in Article 20.  
The UN even took the extraordinary measure of convening experts from around the 
world to propose an appropriate interpretation of this contentious sentence, but this 
experts’ process has not bridged the gap among governments with respect to Article 
20’s meaning. Regardless of the precise scope of Article 20, if a government seeks to 
restrict speech under Article 20(2), that government continues to bear the burden of 
surmounting the high bar set forth in Article 19’s tripartite test, which significantly 
limits the potential reach of Article 2021.

The Said Article 20 and the Freedom of Expression is highly contentious and arguable.

Considering the wording of Article 20(2) of the ICCPR, there is no doubt states are 
required to act on hate speech with the intention of countering discrimination, even 
though the exact definition of the expression ‘incitement to discrimination’ remains 
uncertain due to conflicting interpretation. This provision was highly contentious 
during the negotiations that resulted in the ICCPR. The delegations of several 
countries, including the US, were against it because it was considered imprecise and 
open to misuse. However, the Soviet Union assembled enough votes to keep it in 
the Covenant. The US ratified the ICCPR with a reservation to Article 20 stating the 
Article ‘does not authorize or require legislation or other action by the US that would 
restrict the right of free speech and association protected by the Constitution and laws 
of the United States22’. 

Article 20(2) has proven highly controversial and is variously criticized as being 
overly restrictive of free speech or as not going far enough in the categories of hatred it 

21.	Aswad, E.M., 2018. The future of freedom of expression online. Duke L. & Tech. Rev., 17, p.26.
22.	Dias Oliva, T., 2020. Content moderation technologies: Applying human rights standards to 

protect freedom of expression. Human Rights Law Review, 20(4), pp.607-640.
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covers. Article 20(2) does not require States to prohibit all negative statements towards 
national groups, races or religions but, as soon as a statement constitutes incitement 
to discrimination, hostility or violence, it must be banned. Some States, notably the 
USA, have taken the view that only incitement which is intended to cause imminent 
violence justifies restricting such a fundamental right. One important motivation 
underlying this position is the fear that a broader ban on inciting “discrimination or 
hostility” will be abused by governments or will discourage citizens from engaging 
in legitimate democratic debate, for example on questions regarding religion and 
minorities 23.

The United Nations Human Rights Committee meeting (UNHRC) has stated that 
there is no contradiction between the duty to adopt domestic legislation under Article 
20(2) and the right to freedom of expression. In the opinion of the Committee, these 
required prohibitions are fully compatible with the right of freedom of expression 
as contained in Article 19, the exercise of which carries with it special duties and 
responsibilities. At the same time, the UNHRC has stressed that restrictions on 
expression which may fall within the scope of Article 20 must also be permissible 
under Article 19, paragraph 3, which lays down requirements for determining whether 
restrictions on expression are permissible. In other words, domestic laws adopted 
pursuant to Article 20(2)24.

In the Land Mark Judgment, Ross V. Canada25 the Human Rights Committee, 
considered the Freedom of Expression guaranteed by the Article 19 and the Certain 
Restrictions enforced by Article 19 Section 3 and the Article 20.  The Committee held 
that there were no violation of Article 19 ICCPR as the speech was, discriminatory 
against Jews and denigrated Jewish faith. The Judgment importantly mentioned;

“When assessing whether the restrictions placed on the author’s freedom of expression 
were applied for the purposes recognized by the Covenant, the Committee begins by 
noting that the rights or reputations of others for the protection of which restrictions 
may be permitted under article 19, may relate to other persons or to a community as a 
whole. For instance, and as held in Faurisson v France, restrictions may be permitted 
on statements which are of a nature as to raise or strengthen anti-semitic feeling, in 
order to uphold the Jewish communities’ right to be protected from religious hatred.  

23.	Mrabure, K.O., 2016. Counteracting hate speech and the right to freedom of expression in se-
lected jurisdictions. Nnamdi Azikiwe University Journal of International Law and Jurisprudence, 
7.Page 167

24.	Mrabure, K.O., 2016. Counteracting hate speech and the right to freedom of expression in se-
lected jurisdictions. Nnamdi Azikiwe University Journal of International Law and Jurisprudence, 
7.page 168

25.	Communication No 736/1997, UN Doc CCPR/C/70/D/736/1997, Human Rights Commitee
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Such restrictions also derive support from the principles reflected in article 20(2) of 
the Covenant. The Committee notes that both the Board of Inquiry and the Supreme 
Court found that the author’s statements were discriminatory against persons of the 
Jewish faith and ancestry and that they denigrated the faith and beliefs of Jews and 
called upon true Christians to not merely question the validity of Jewish beliefs and 
teachings but to hold those of the Jewish faith and ancestry in contempt as undermining 
freedom, democracy and Christian beliefs and values. In view of the findings as to 
the nature and effect of the author’s public statements, the Committee concludes that 
the restrictions imposed on him were for the purpose of protecting the “rights or 
reputations” of persons of Jewish faith, including the right to have an education in the 
public school system free from bias, prejudice and intolerance”.

However this Judgment also held that the restrictions under Article 20 should be 
permissible under Article 19 as well.  

It was discussed in the United Nations and specially in the Human Rights Council 
that it is imperative to stop hate speech against ethnic groups and statements that 
incite religious hatred. At the same time, the discourse of how to mark the limits of 
freedom of speech and expression had also emerged. This was a challenging task in 
a situation where the limitation of Article 20 of the ICCPR Convention was already 
being misused by some states.

In 2011, the Office of the United Nations High Commissioner for Human Rights 
(OHCHR) organized a series of expert workshops, in various regions, on incitement 
to national, racial or religious hatred as reflected in international human rights law. 
During the workshops, participants considered the situation in the respective regions 
and discussed strategic responses, both legal and non-legal, to incitement to hatred. 
The four moderators and the experts who participated in all four regional workshops, 
including the Special Rapporteur on the promotion and protection of the right to 
freedom of opinion and expression, the Special Rapporteur on freedom of religion 
or belief, and the Special Rapporteur on contemporary forms of racism, racial 
discrimination, xenophobia and related intolerance, a member of the Committee on the 
Elimination of Racial Discrimination and a representative of the non-governmental 
organization, Article XIX, attended the Rabat workshop26.

In line with the practice of the regional workshops, Member States were invited to 
participate as observers and were encouraged to include experts from their capitals 
in the delegations. Relevant United Nations departments, funds and programmes 

26.	https://www.ohchr.org/sites/default/files/Rabat_draft_outcome.pdf
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as well as relevant international and regional organizations, national human rights 
institutions and civil society organizations (including academia, journalists and faith-
based organizations) could also participate as observers27. After completion of the 
workshops a final outcome document had been prepared by the experts. (Annex1 - A/
HRC/22/17/Add.4) This called Rabat Plan of Action.

27.	https://www.ohchr.org/sites/default/files/Rabat_draft_outcome.pdf
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8.  The Rabat Plan of Action

The Rabat Plan of Action suggests a high threshold for in defining restrictions on 
freedom of expression, incitement to hatred and for the application of Article 20 of the 
International Civil and Political Rights (ICCPR). It outlines a six part threshold test 
taking into account (1) the social and political context, (2) status of the speaker, (3) 
intent to incite the audience against a target group, (4) content and form of the speech, 
(5) extent of its dissemination and (6) likelihood of harm, including imminence. 

The Rabat Plan of Action wants to restrict freedom of speech in cases of hate speech 
only within strictly limited exceptions. To this effect, it does not only suggest to strictly 
observe the language of ICCPR Article 20(2), but proposes a six-part threshold test 
(Article 22)28.

Article 20 of the Covenant requires a high threshold because, as a matter of fundamental 
principle, limitation of speech must remain an exception. Such threshold must take 
into account the provisions of article 19 of the Covenant. Indeed the three-part test 
(legality, proportionality and necessity) for restrictions also applies to cases involving 
incitement to hatred, in that such restrictions must be provided by law, be narrowly 
defined to serve a legitimate interest, and be necessary in a democratic society to 
protect that interest. This implies, among other things, that restrictions are clearly 
and narrowly defined and respond to a pressing social need; are the least intrusive 
measure available; are not overly broad, so that they do not restrict speech in a wide 
or untargeted way; and are proportionate so that the benefit to the protected interest 
outweighs the harm to freedom of expression, including with respect to the sanctions 
they authorize29 (A/HRC/22/17/Add.4, appendix).

The Rabat Plan of Action (A/HRC/22/17/Add.4, appendix) suggests that each of the 
six parts of the following threshold test needs to be fulfilled in order for a statement 
to amount to a criminal offence.

28.	Berkmann, B.J., 2018. Blasphemy, Religious Defamation and Hate Speech: A Comparison of the 
European Court of Human Rights and the Rabat Plan of Action.

29.	https://www.ohchr.org/sites/default/files/Rabat_draft_outcome.pdf
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1). Context: 

Context is of great importance when assessing whether particular statements are 
likely to incite discrimination, hostility or violence against the target group, and it 
may have a direct bearing on both intent and/or causation. Analysis of the context 
should place the speech act within the social and political context prevalent at the 
time the speech was made and disseminated; 

2). Speaker: 

The speaker’s position or status in the society should be considered, specifically the 
individual’s or organization’s standing in the context of the audience to whom the 
speech is directed; 

3). Intent: 

Article 20 of the ICCPR anticipates intent. Negligence and recklessness are not 
sufficient for an act to be an offence under article 20 of the ICCPR, as this article 
provides for “advocacy” and “incitement” rather than the mere distribution or 
circulation of material. In this regard, it requires the activation of a triangular 
relationship between the object and subject of the speech act as well as the audience; 

4). Content and form: 

The content of the speech constitutes one of the key foci of the court’s deliberations 
and is a critical element of incitement. Content analysis may include the degree to 
which the speech was provocative and direct, as well as the form, style, nature of 
arguments deployed in the speech or the balance struck between arguments deployed; 

5). Extent of the speech act: 

Extent includes such elements as the reach of the speech act, its public nature, its 
magnitude and size of its audience. Other elements to consider include whether the 
speech is public, what means of dissemination are used, for example by a single 
leaflet or broadcast in the mainstream media or via the Internet, the frequency, the 
quantity and the extent of the communications, whether the audience had the means 
to act on the incitement, whether the statement (or work) is circulated in a restricted 
environment or widely accessible to the general public; and 
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6). Likelihood, including imminence: 

Incitement, by definition, is an inchoate crime. The action advocated through 
incitement speech does not have to be committed for said speech to amount to a 
crime. Nevertheless, some degree of risk of harm must be identified. It means that the 
courts will have to determine that there was a reasonable probability that the speech 
would succeed in inciting actual action against the target group, recognizing that such 
causation should be rather direct30.

This six- part threshold test has been mentioned in the Report of “Legal Analysis   of 
the Scope of the ICCPR Act”’ that has been presented by Human Rights Commission 
of Sri Lanka and further HRCSL recommended that the six-part threshold test as 
contained in the Rabat Plan of Action …….. be adopted in order to determine the 
forms of advocacy that fall within the scope of Section 331.

(For the full document of The Rabat Plan of Action (A/HRC/22/17/Add.4, appendix) 
see Annex I)

30.	https://www.ohchr.org/sites/default/files/Rabat_threshold_test.pdf
31.	Human Rights Commission of Sri Lanka, 2020 Legal Analysis of the Scope of the Section 3 of 

the ICCPR Act, No 56 of 2007 And Attendant Recommendations,HRCSL
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9.  Analysis 

9.1  Misuse and non-Use of the ICCPR Act in Sri Lankan Context

The act has been used to target and punish people for activities that are not related 
to violation of 3(1) of ICCPR. This has been done by using the broad and vague 
language of the Act to implicate people in false cases. This has been used to target 
political opponents, journalists, and activists who are critical of the government. This 
has led to a lack of trust in the justice system and has created an atmosphere of fear 
and intimidation. This Act has not been used in cases of spreading ethnic and religious 
hatred, even if such religious and ethnic hatred is not spread, the law enforcement 
police officers are working to use this Act promptly against Journalists, Social Media 
Activists and Criticizers, for the necessity of the extremist  groups. 

Considering the above circumstances in order to make a comparative analysis the 
researcher here purposely selected four separate incidents where the application of 
section misused in the incident where the application is not required and non-used in 
the occasion where the application of the given section 3(1) is required. 

9.2	 Misusing ICCPR Act Section 3(1) in Sri Lanka: A Comparative 
Analysis of Incidents.

9.2.1  Incidents

	 a). Riots in Beruwala and Aluthgama in 2014

Galagonda A. Gnanasara Thero, the leading monk of the new radical nationalist 
Buddhist organization Budo Bala Sena (BBS, ‘Army of Buddhist Power’) in Sri 
Lanka, is accused of instigating the recent riots against Muslims in Alutgama 
town. In subsequent police interrogation, he blamed the Muslims and the 
government. ‘We are not terrorists and it is the sole right of the Sinhalese 
Buddhists to protect Sri Lanka from all other forces’, he said (Aljazeera, 
August 28, 2014). The radical monks oppose halal slaughter, burkas, and 
marriage between Buddhist women and Muslims. They argue that Buddhist 
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women are victims of forced conversion or rape at the hands of Muslims.32 
Bodu Bala Sena and Several Extremist Sinhala Buddhist Organizations and 
Extremist Buddhist Monks including Gnanasara Thero instigated violence 
against Muslim Community in 2014. Aljazeera reported “An alleged assault 
by a Muslim youth on a Buddhist monk on Thursday resulted in the Sinhala 
Buddhist nationalist group, the Bodu Bala Sena (BBS), demonstrating against 
the Muslim population of Aluthgama on Sunday. In two days of rioting and 
looting four people have been killed, including a Tamil security guard, and 
80 others injured, the majority being from the Muslim community. Over 60 
homes and businesses were set on fire in the two days while several mosques 
were also damaged. The police were unable to control the mobs who numbered 
in the thousands, according to eyewitness reports. Eventually the military was 
called in to restore order33. 

This Section 3(1) of the ICCPR Act has not been used for those who instigated 
violence against Muslims at Beruwala and Aluthgama in 2014.

b).  Sakthika Sathkumara 

The arrest of Shakthika Sathkumara has been widely criticized by human rights 
activists and free speech advocates. They argue that the arrest is a violation of 
Sathkumara’s right to freedom of expression, as guaranteed by the Sri Lankan 
Constitution. They also point out that the ICCPR Act of 2007 is overly broad 
and can be used to stifle legitimate criticism and dissent.

On 15 February 2019, Satkumara published a quote from his short story 
"Ardha" in an ad on Facebook about his upcoming collection of short stories. 
The Buddhist Information Center filed a complaint against him to the Inspector 
General of Police on February 25. On March 6, a group of monks came to 
Satkumara's office: the Divisional Secretariat and complained to the Divisional 
Secretary, the head of the government office where Shaktika works. There the 
Buddha scolded him with harsh words and threatened him. Later, a group of 
monks published a letter to the media insulting Mr. Satkumara's personal life. 
The district secretary (who oversees the divisional secretaries of the district) 
was also asked to make a statement to Satkumara on March 13. On March 6th 
a complaint was lodged by a Buddhist Monk against Shakthika with regard to 

32.	Gravers, M., 2015. Anti-Muslim Buddhist nationalism in Burma and Sri Lanka: Religious 
violence and globalized imaginaries of endangered identities. Contemporary Buddhism, 16(1), 
pp.15-16.

33.	https://www.aljazeera.com/gallery/2014/6/18/in-pictures-sri-lanka-hit-by-religious-riots
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the above publication and Inquiry was held on 1st April. And Shakthika was 
arrested in the same day and produced before the Kurunegala Magistrate. He 
was remanded by the Magistrate.

c). Ramzy Razeek

Ramzi Razik was arrested by the police under the ICCPR Act for being a 
social activist as well as for speaking out against extremism and racism on 
social media. The arrest was based on his Facebook post dated April 3rd, 2020 
and he will only be released on bail after September 17th, 2020. The point 
of such arrests was that a bill to protect human rights was abused, restricted 
freedom of speech and used to enforce repression34.

He posted the following post in his personal facebook wall;

“Y%S ,dxlsl uqia,sï iudch Ñka;k hqoaOhlg ideological war uqyqK md we;' 

rg ;=< l%shd;aul jk cd;sjd§ l,a,s b;du;a iQlaIu wdldrhg Èh;a lrkq ,nk 

fuu Ñka;k hqoaOhg uqyqK §ug fkdyels wdldrhg uqia,sïjre y;rjákau 

jglrkq ,en we;' Èh;ajk m%n, nqoaê m%ydrhg tfrysj lsis;a l< fkdyelsj 

uqia,sï iudch ta foi ;=IaksïN+;j n,d isà' cd;sjd§ i;=rka id¾:lj Tjqkaf.a 

wruqK lrd <`.d fjñka isà' fï m%n, nqoaê m%ydrh yuqfõ uqia,sïjre mrdch 

fjñka isà' uqia,sïjre jydu Ñka;k ðydohlg ^u;jd§ wr.,h& iQodkï úh 

hq;=h' th uq`Muy;a Y%S ,dxlsl fmdÿ iudch fjkqfjka Tjqkaf.a lru; mgjd 

;sfnk wd.ñl j.lSuls' rg iy tys ish¨ mqrjeishka fjkqfjka mEk iy lS-

fndavh wúhla lr.ksñka Ñka;k ðydohl ^u;jd§ wr.,h& g iQodkï ùug 

ld,hhs fï' rfÜ ;j;a ckfldgila jk uqia,sïjrekag tfrysj f.khk 

ffjÍ m%pdrKhg uqyqK §ug m%Odk udOH iy iudc udOH we;=¿ mj;sk iEu 

wjldYhlau fhdod.ksñka .ksñka u;jd§ wr.,hla u.ska ck;djg i;H 

jgyd§u ms<sn| j fï wjia:dfõ uqia,sïjre jvd;a wjodkh fhduql< hq;=h' 

fkdyelalla fkdue;'”

English Translation of the above post;

“Sri Lankan Muslim society is facing an ideological war which is subtly 
handled by racist groups. The Muslims are surrounded on all four sides 
so they are unable to resist this ideological warfare. The Muslim society 
is looking at it stunned, unable to act against the powerful psychological 
warfare that is being fought. Racist opponents are successfully achieving their 

34.	https://www.journo.lk/contradiction-between-the-iccpr-law-and-its-use/
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targets whereas Muslims are losing. Muslims must immediately prepare for an 
ideological jihad (ideological struggle), taking it as a religious responsibility 
on behalf of the entire Sri Lankan society and all of its citizens. It is time to 
prepare for an ideological struggle using the pen and the keyboard as tools. 
At this time, Muslims should pay more attention to making the people aware 
of the truth, making use of every available space, including the mainstream 
media and social media vis-a-vis the hate propaganda carried out against 
Muslims”.

After seven days from the above post Ramzi Razik was arrested by the 
Criminal Investigation Department on 9th April 2020and produced to the 
magistrate c ourt of Colombo filing a B Report inter-alia containing charges 
under the ICCPR Act and Computer Crimes Act.

9.3 	 How far the application of Rabat plan of Action is possible in 
preventing the misuse?

This research has accepted the fact that section 3(1) of ICCPR right is often misused in 
the socio-political context of Sri Lanka, where it is used to justify the use of excessive 
force and violence against civilians. This has been particularly evident in the recent 
past in Sri Lanka, where the government and law enforcement authorities have used 
excessive force against civilians.

The Rabat Plan of Action is a comprehensive set of measures designed to prevent 
the misuse of the section 3(1) of ICCPR in hidden purposes. It includes measures to 
strengthen international cooperation, promote responsible use of the application of 
the act, and develop effective legal frameworks to address the misuse of the article 
20 of the ICCPR. 

This research analyses how and why the Rabat Plan of Action is a valuable mechanism 
for governments, civil society, and the private sector to work together to prevent the 
misuse of the right of  freedom of expression while preventing incitement to hatred. 

The OHCHR introduced the Rabat Plan of Action in 2012 to provide guidance to state 
on how to address the issue of defamation of religions. The plan seeks to promote a 
culture of tolerance and respect for religious diversity, while also protecting freedom 
of expression. It provides a framework for states to develop laws and policies that 
protect freedom of expression while also protecting individuals from discrimination 
and violence based on their religion or beliefs. 
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When considering the Beruwala incident there were anti-Muslim violence occurred 
due to a series of incitements through hate and derogatory speech against Muslims 
and Islams. 

The incident began when a group of Buddhist monks and their supporters gathered in 
the town of Beruwala to protest against the construction of a mosque in the area. The 
protest quickly turned violent, with the mob attacking Muslim-owned businesses and 
homes, and setting fire to several buildings. The Sri Lankan government responded 
by deploying the military to the area and imposing a curfew. The government also 
launched an investigation into the incident and arrested several people in connection 
with the violence.

In this particular incident was a real example where the ICCPR act is not used against 
the perpetrators in which a clear context is applicable in which the minor ‘accident’ 
that developed a small tension and ultimately led to the subsequent conflagration was 
a spark that was ignited belatedly. 

Lasantha De Silva the convener of the free media movement stated;

“At first sight, it is good to have such an Act. Because this can protect 
human rights. But unfortunately, this act is used for other activities. That is 
to say, even though the main purpose of this Act is to build peace between 
races and religions, Sri Lanka is currently using it to punish people by 
implicating them in false cases”. “Extremist monks and extremist leaders 
of other religions have never been arrested using this ICCPR Act. It is in 
such cases that this act should be used to stop racism.”

In accordance as six part threshold test suggested, The Sri Lankan government 
should take into account the context of the speech act, such as the speaker's intent, 
the audience, and the circumstances in which the speech was made. It should also 
consider the extent of the speech act, such as the potential for harm or offense caused 
by the speech. Additionally, the government should consider the potential for further 
developments, such as the potential for the speech to incite violence or hatred. Finally, 
the government should ensure justice to the victims of the speech act by taking into 
consideration of above consequences. 

In this given context the following statements are clearly indicated how it has been 
intentionally targeted a specific ethnic group in Sri Lanka. 
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“‘We are not terrorists and it is the sole right of the Sinhalese Buddhists to protect Sri 
Lanka from all other forces”

Gnanasara Thero said,

“This country still has a Sinhalese Police, this country still has a Sinhalese Army. It 
will be the end of all if someone at least lays a finger on a Sinhalese,” 

These have been accused of making inflammatory statements that incite hatred and 
violence against the Muslim people. They have also been accused of using their 
influence to pressure the government to take action against the them. The monks have 
also been accused of using their religious authority to spread false information about 
the Muslim people in order to stir up animosity and hatred towards them.

Condemning the above actions Brad Adams, Asia director of Human rights Watch 
said35, 

“Sri Lankan authorities need to do more than arrest those carrying out the anti-Muslim 
violence. They need to investigate and identify any instigators,”

After this aforesaid incident there were serious violations occurred. However, the law 
enforcement authorizes has never used section 3(1) of the ICCPR act to indict none 
of those who insight the violence through speeches and expressions. 

However, the government has used section 3(1) ICCPR to arrest Shakthika after 
Buddhist monks complained against him for allegedly defaming Buddhism after he 
published a short story in Social media.

In accordance to the six part threshold of Rabat plan of action explained in above 
sub sections, Shakthika’s arrest is questionable. Section 3(1) of the ICCPR states that 
"everyone has the right to freedom of expression, including the right to seek, receive 
and impart information and ideas of all kinds, regardless of frontiers, either orally, in 
writing or in print, in the form of art, or through any other media of his choice." This 
right is not absolute and can be limited in various context. 

Primarily as per the test, consideration of the individual’s intent is important here. 
As an artist specifically Shakthika’s incident it requires the activation of a triangular 
relationship between the object and subject of the speech act as well as the audience;

35	 https://www.hrw.org/news/2014/06/19/sri-lanka-justice-key-end-anti-muslim-violence
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As there was no particularly significant intent and any imminent harm to the society 
the case was not able to continue.  And therefore, Honorable Attorney General advised 
the Sri Lanka police not to prosecute further against Shakthika. Then the case was 
released by the Magistrate. (For Attorney General’s Letter – See Annex II)

As per the threshold the Negligence and recklessness are not sufficient for an act to be 
an offence under article 20 of the ICCPR, as this article provides for “advocacy” and 
“incitement” rather than the mere distribution or circulation of material. 

Shakthika Kumara's incident could be considered in the same manner as any other 
incident of police brutality. It is important to recognize that police brutality is a 
systemic problem that affects people of all backgrounds, and that it is not limited to 
any one particular group. It is important to investigate the incident thoroughly in an 
independent manner to hold those responsible accountable for their actions. 

And also it is important to consider the fact that the immediately two weeks before 
Shakthika’s arrest no incidents related to religious violence were reported because 
of this short story. This suggests that the arrest was not part of a larger pattern of 
religious violence, but rather was an isolated incident.

When considering Ramzi Razik incidents as per the six part threshold proposed 
by UNHCR emphasizes the necessity of consideration of  the speaker’s position 
or status in the society, specifically the individual’s standing in the context of the 
audience to whom the speech is directed; When carefully read sequences of his past 
Facebook posts, it becomes clear he has been a consistent in promoting harmony, 
equality, and justice. In that sense consideration of speaker’s position and content 
of the speech constitutes one of the key element is analyzing the degree of how far 
the particular content of speech or text promotes hate Speech and incitement of the 
religious communities. 

The speaker's position and the content of the speech are both important factors in 
determining whether or not the speech promotes hate speech and incitement of religious 
communities. The speaker's position can provide insight into their motivations and 
intentions, while the content of the speech can provide evidence of the speaker's 
intent. For example, if the speaker is a leader of a religious group and the content of 
the speech is inflammatory and derogatory towards another religious group, then it is 
likely that the speech is promoting hate speech.
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 A proper  Content analysis may require include the degree to which the speech was 
provocative and direct, as well as the form, style, nature of arguments deployed in 
the speech or the balance struck between arguments deployed in order to jumped in 
to appropriate conclusions.  

Additionally, such content analysis may include an examination of the audience's 
reaction to the text, the context in which the speech/text was delivered, and the overall 
message of the speech/text. 

The President of the Young journalist Association Tharindu Jayawardana states his 
position, 

According to Article 3 here, it is here to provide space for people to live in 
peace without spreading hatred. But in Sri Lanka this goes the other way. 
They arrest Ramzi Razik because of his Facebook post, but they do not 
arrest the people who threaten to kill him and beat him.

This fact was obvious where Raziks’s incident in which he was arrested by the 
Criminal Investigation Department only after seven days from the above post.

After my arrest, I was initially detained at the Pallansena Prison for about 
three weeks. After that I was sent to Welikada Remand Prison. I have been 
suffering from rheumatoid arthritis for some time. As a result, I had a hard 
time coping with prison. Due to my joint pain, I could not do without toilet 
facilities for toilet needs. Prison toilets do not have commode facilities. At 
the same time there is a sleeping condition in the cement. I had a hard time 
coping with such a situation due to my illness. – Ramzi Razik

(https://www.aithiya.lk/english/i-was-imprisoned-for-using-the-
wordjihad/)
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10.  Conclusion and Recommendations

The ICCPR Act was enacted in 2007 to implement the International Covenant on Civil 
and Political Rights (ICCPR) in Sri Lanka. Though, The Constitution of Sri Lanka 
guarantees the right to freedom of expression, it is obvious that the government has 
used the section 3 of the ICCPR Act to restrict this right of the citizens. It is apparent 
with the present analyses on how and why the application of six part threshold test of 
Rabat plan will be an effective technique in dealing with the ICCPR Act and its sub 
sections. In addition, the study makes recommendations in order to promote better 
practice of the Act.  

Yet, the use of section 3 (1) of the ICCPR Act has been criticized for its broad 
scope and vague language, which has allowed the government to use it to target and 
punish people for activities that are protected under international law in the recent 
Sri Lankan socio-political context. The Act has also been criticized for its lack of 
due process protections, as it allows for the detention of individuals without charge 
or trial. Additionally, the Act has been criticized for its lack of transparency, as it 
does not require the government to provide information about the reasons for an 
individual’s arrest or detention.

This includes the arrest of human rights activists, journalists, and lawyers who have 
been critical of the government. The Act has also been used to target and punish 
people for activities such as peaceful protests, which are protected under the ICCPR.

Concluding the facts this study makes following recommendations, 

²	 This study substantiates that the recommendations disclosed by the Sri Lanka 
Human Rights Commission in the legal analysis of the use of Article 3 of 
the ICCPR Act in Sri Lanka are essential recommendations and this study 
emphasizes the urgent need to implement those recommendations.

²	 The government should take action to prevent future ethnic tension by  
implementing policies that promote diversity and inclusion, providing 
education and training on cultural sensitivity, and creating a safe space for 
people to discuss their differences. 
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²	 Additionally, the government should work to ensure that all citizens are treated 
equally and fairly, regardless of their ethnicity. 

²	 The government should work to ensure that all citizens have access to the 
same resources and opportunities, regardless of their ethnicity.

²	 The government should also develop a plan with participation from all 
communities to address the longer-term tensions and create mechanisms for 
addressing them.

²	 Appoint National Committee to Implement Rabat Plan of Action in Sri Lanka 
Legal system.

²	 Training of Police Officers on these International Standards and New Initiatives 
regards to Freedom of Speech and Expressions.

²	 Appointment of an independent committee to investigate prosecutions and 
intimidation so far under the ICCPR Act.
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