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Guiding Principles for Policy on Not for Profit Social Service organizations

This document details the principles that are recommended to inform a policy framework on Sri Lanka’s State
engagement with not-for-profit social service organizations. It is also the guidelines to be adhered to when drafting
any legislation relating to this sector.

Legal Standards

Any law should adhere to the fundamental rights guaranteed to the citizens under the Sri Lankan constitution. It
should respect the international conventions and standards that Sri Lanka has subscribed to and agreements and
commitments Sri Lanka has made.

The constitution of the Democratic Socialist Republic of Sri Lanka of 1978 in article 14 (1) guarantees the freedom
of assembly and expression. Article 14 (1)! secures the constitutional rights of freedom of association, subject to
limitations as stipulated by Article 15 (4)%.The rights to freedom of association serve as a vehicle for the exercise of
many other civil, cultural, economic political and social rights.’ These rights are essential components of democracy
as they empower people to express their political opinions, engage in literary and artistic pursuits and other cultural,
economic and social activities, engage in religious observances or other beliefs, form and join trade unions and
cooperatives, and elect leaders to represent their interests and hold them accountable.*

International Conventions and Standards also apply. Sri Lanka is a party to including the Universal Declaration of
Human Rights (UDHR) 19485, International Covenant on Civil and Political Rights (ICCPR) 1966°, International
Covenant on Economic, Social, and Cultural Rights (ICESCR)’, the Convention on the Elimination of Discrimination
against Women (CEDAW) and the International Covenant on the Elimination of all Forms of Racial Discrimination®.

' Article 14 (1) - Every citizen is entitled to; (a) the freedom of speech and expression including publications, (b) the freedom
of peaceful assembly, (c) the freedom of association. civil society organizations to operate in ways consistent with commit-
ments to freedom of association, and in the Sustainable Development Goals (SDGs) for an enabling environment for civil
society. The Busan Principles relating CSO effectiveness also recognizes the value of ensuring “the participation of the full
diversity of CSOs as independent development actors in their own right” and the promotion of “equitable and just development
cooperation architecture”.

2 Limitations prescribed by law in the interests of racial and religious harmony or national economy.

3 Thus, freedom of association is a valuable indicator of a state’s respect for the enjoyment of human rights. The right to
freedom of association and assembly is also frequently linked to the freedom of expression and freedom of movement.

4 MainaKiai, Report of the Special Rapporteur on the rights to freedom of peaceful assembly and of association, 20th sess.,
UN Doc A/HRC/20/27 (21 May 2012).

5 Article 20 (1) - Everyone has the right to freedom of peaceful assembly and association; Article 29 (2) - In the exercise of
his rights and freedoms, everyone shall be subject only to such limitations as are determined by law solely for the purpose of
securing due recognition and respect for the rights and freedoms of others and of meeting the just requirements of morality,
public order and the general welfare in a democratic society.

¢ Article 22 - Everyone shall have the right to freedom of association with others. No restrictions may be placed on the exer-
cise of this right other than those which are prescribed by law and which are necessary in a democratic society in the interests
of national security or public safety, public order, the protection of public health or morals or the protection of the rights and
freedoms of others.

7 Article 8 (1)- The States Parties to the present Covenant undertake to ensure (a) The right of everyone to form trade unions
and join the trade union of his choice, subject only to the rules of the organization concerned, for the promotion and protection
of his economic and social interests.

8 Article 5 - Everyone has the right to freedom of peaceful assembly and to freedom of association with others, including the
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Also applicable is the 1998 United Nations Declaration on Human Rights Defenders, and recommendations and
reports of the United Nations Special Rapporteur on Human Rights defenders; and on the rights to freedom of
peaceful assembly and of association. Recognition must be afforded to the humanitarian principles of humanity, non-
discrimination and “do no harm” in the provision of humanitarian and development assistance. It also recognizes
the State pledges made in the Open Government Declaration to protect the ability of not-for-profit and

1. Freedom of Association

The basic premise is that people in Sri Lanka are free to work together and with others. Those requiring registration
for recognition of the legal personality of their associations whether it be for the purpose of securing funds,
advocating under a common banner, or providing institutional support for sustained activities must be free to register
under an appropriate law. Those who wish not to function as a registered entity should also be able to do so, such
as collectives, groups. Registration provides legal recognition of collective responsibility as opposed to personal
responsibility. A group of people are able to set up a bank account, lease or purchase office space, hire staff, etc., in
the name of the organization. These are basic characteristics of any legal entity, be it for-profit or not-for-profit and
the organization voluntarily subjects itself to a basic minimum standard of accountability (provision of a statement
of accounts, annual report).

For the non-governmental sector in which VSSOs function, independence allows exploration of alternative
paradigms of development to challenge social, economic and political activities that may work against public
interest and also find new ways to combat poverty, deprivation and other social problems as well as foster innovation
and entrepreneurship. It is therefore crucial that all laws, policies, rules and regulations relating to these entities
categorically safeguard their autonomy, while simultaneously ensuring their accountability. Freedom of association
also includes the right to seek and receive funds and apply same for lawful activities.

This principle becomes patently obvious at the present time when the country is facing immense humanitarian needs
and it is imperative that the ability of some citizens to get together to help those in need, even in small ways, shall
not be discouraged.

For legislation:
e Laws must not be enacted to compel or make mandatory registration for legal recognition.

e [f they so decide, individuals and collectives should have the freedom to register under the law that is
most appropriate for them.

2. Equal treatment and non-discrimination of non-governmental organizations

Voluntary social service organizations in Sri Lanka must be afforded the same independence as any other individual
or registered organization such a limited liability company. The heavy surveillance, monitoring and impinging of
activities of non-governmental organizations merely on the basis that they are ‘non-governmental’ is a breach of
the fundamental principle of equality and non-discrimination. It is driven by the harmful assumption that all non-
governmental activities are suspect. This is similar to the harmful assumption that all persons of a particular ethnic
or religious community are potentially terrorists. This has deeply affected the voluntary social service organizations
registered under the VSSO act.

The formality of registration, as it does with every other form of legal identity formation, can only attract a minimum

right to form and to join trade unions for the protection of his interests.
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degree of legal obligation — transparency of annual reports and accounts. In every other aspect, there can be no
monitoring, surveillance or interference of activities of VSSOs similar to the fact that any citizen or company or
organization enacted by Act of Parliament is free to carry out their activities as they deem fit. Only when there is
specific information triggering an investigation, a formal complaint of criminal activity or causing of actionable
loss or injury, or complaint relating to labour law contraventions can the appropriate, criminal, labour or civil laws
be applied to that particular organization by institutions that have the legal mandate for the purpose. Broad based
surveillance, monitoring and interference deeply affects the culture of volunteerism in Sri Lanka.

Similarly, there shall not be any blanket restrictions on the whole of not-for-profit-sector. The not-for profit sector
shall have a level playing field in terms of receiving and expending funds and maintaining accounts similar to those
enjoyed by entities that have other forms of incorporation including private companies. Any restrictions shall be
targeted, proportionate and be informed by a risk analysis. This is the approach that is recommended by Financial
Action Task Force (FATF) to the central bank’s of the country.

For legislation:

e  Must recognize the full range of criminal and civil law that applies to all persons and legal persons and
ensure that no double burdens are created by the law merely based on the not-for-profit social service
nature of the organization or association.

e The not-for-profit entities should have a level playing field and shall not have additional and burdensome
requirements that are not imposed on others with regard to opening accounts, receiving and expending
funds, reporting etc.

3. Freedom of expression

People in Sri Lanka have historically come together to work and promote ideas and practices that they believe to be
beneficial to society - addressing inequality, reducing poverty, fostering peace and reconciliation, social harmony,
protecting the environment and protecting victims. It is a fundamental concept that they are free to determine the
goals or purposes they pursue, even if those purposes run counter to government positions. It deepens participation
and is particularly relevant for marginalized or vulnerable communities to engage in law and policy reforms.
The multitude of challenges non-governmental organizations have reported as facing from state authorities have
impeded organized activity for social change. Social change activities sometimes involve agitating for rights and
protections, highlighting defects in government policy and lodging complaints if officials act unfairly or illegally.
Accommodating and protecting dissent builds trust and a strong democracy.

For legislation

e Laws must not be enacted to prohibit goals, objectives, activities that are perceived to be contrary to
government policies, towards law reform relating to subjects that may currently be considered criminal
for example vagrants ordinance, section 365A of the Penal Code etc)

4. Freedom to determine and decide on the values, plans and working methods of associations (self-
governance)

Independence from state intervention is a defining feature of the civil society activism. As a general rule, for
registered organizations a rational and simple reporting mechanism that requires annual reporting on completed
activities and achievements and if organizations are of a certain

income bracket the filing of duly audited accounts in keeping with the standards prescribed bylInstitute of Chartered
Accountants of Sri Lanka (ICASL) should be in place to maintain registration status. These should not be onerous
on the organizations and must provide for size, age and issues variations.
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For Legislation

- NGO laws shall not impose additional prior approval requirements over and above what is already
applicable to all citizens/organisations for undertaking lawful activities which might impinge on the
freedom of expression and independence of civil society from state intervention.

5. Right to communicate and cooperate

Active citizen participation requires a vibrant civil society that encourages working in collectives, coalitions, alliances
and networks. Independence naturally means having the right to communicate and cooperate with other individuals
and entities. Again, the only instance when free communication or cooperation can be subject to limitation is when
there is information triggering an investigation into criminal wrongdoing and in the interest of preventing a crime.

For Legislation

- The law shall not prevent or restrict the ability of organisations at local, national, regional and
international levels from collaborating and working with each other. This includes giving and receiving
funds, sharing resources and engaging in collective initiatives.

6. State duty to protect and to provide an enabling environment for CSOs

The State’s obligation is to foster an environment conducive for all civil society organizations to engage in their
works, including VSSOs. State entities may work with civil society organizations. However, no State entity
or centralized body should be given the power to interfere or direct CSO activities — therefore monitoring and
supervising activities, prosecuting or taking over should not be provided for in this law. The CSOs and their activities
will be subject to the same common laws as any other registered entities.

Many complex social, cultural and economic issues require adaptive, multi-sectoral solutions where sustained social
mobilization is critical over the long term. This policy recognizes that such areas require strategic collaboration
between the Government and the voluntary sector through long-term national level programmes, and utilize multiple
strategies, methodologies and activities to achieve their objectives. This voluntary cooperation implies identifying
shared goals and defining complementary roles. It must be based on the basic principles of mutual trust and respect,
with shared responsibility and authority.

It must also be recognized that the recent history of measures to supervise and control CSOs including placing
the NGO secretariat under the Ministry of Defence or attempts to require CSO to obtain approvals for proposals,
budgets, activities and beneficiary lists, etc have not been conducive for CSO work. The current environment
and experience is one of state scrutiny, control and suspicion of CSOs and considering them as extended arms of
government policy implementation.

For Legislation

- Law reform must be careful not to facilitate this supervisory environment based on suspicion and where
possible encourage positive engagement. Law reform must be cohesive (not be contrary to or exclude the
larger legal framework in place) — and therefore must permit illegal conduct to be dealt with through the
use of criminal law and financial regulatory frameworks that would ordinarily apply to any legal entity.
Basically state-civil society interaction must respect the independence of the sector.
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AN ACT TO REGISTER AND FACILITATE NOT-FOR-PROFIT SOCIAL SERVICE
ORGANIZATIONS NO. XX of 2023

BE it enacted by the Parliament of the Democratic Socialist Republic of Sri LLanka
as follows:

Long Title “AN _ACT TO PROVIDE FOR THE REGISTRATION OF NOT-FOR-
PROFIT SOCLAL SERVICE ORGANIZATIONS, FOR THE
ESTABLISHMENT OF AN INDEPENDENT COMMISSION FOR
NOT-FOR-PROFIT SOCLAL SERVICE ORGANIZATIONS AND
MATTERS CONNECTED THEREWITH OR INCIDENTAL
THERETO”

Short Title 1. This Act may be cited as the Not-for-Profit Social Services Act, No.
XX of 2023, and shall come into operation on such date (hereinafter
referred as the “appointed date”) as the Minister may be order
published in the Gagette appoint.

Objectives of 2. 'The objectives of this Act shall be —

this Act

(a) To provide a scheme by which legal personality of organizations
registered in terms of this Act is recognized;

(b) To provide assurance that organizations registered in terms of
this Act conduct business as a not-for-profit social service; and

(¢) To ensure a legal and administrative environment that facilitates
the purposes of registered organizations.

PART I - SECRETARIAT OF NOT-FOR-PROFIT SOCIAL
SERVICE ORGANIZATIONS

Establishment 3. (1) There shall be established an office which shall be called the
of a Secretariat Secretariat of Not-for-Profit Social Service Organizations.

(2) A Registrar shall be appointed for the purposes of this Act by
name or office and the general direction and control of the
Secretariat of Not-for-Profit Social Service Organizations shall be
exercised by the Registrar.

(3) There may be appointed by name or by office such number of
Deputy Registrars and other officers as may be necessary for the
purposes of this Act.

(4) Every Deputy Registrar or Assistant Registrar shall, in the
exercise of their powers, performance of their duties and
discharge of their functions, be subject to the general direction
and control of the Registrar.

(5) Every Deputy Registrar or Assistant Registrar may, subject to the
general direction and control of the Registrar, within the area of
his jurisdiction, exercise, perform or discharge all or any of the
powers, duties or functions vested in, assigned to, or imposed
upon the Registrar, by or under this Act.
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PART II - REGISTRATION

Organizations
that require to
be registered

3(a) Subject to the provisions hereinafter contained, a not-for-profitsocial
service organization may be registered under this Act.

(b) A registered voluntary organization shall be recognized as a not for profit
organization committed to directing all assets, earnings and profits of such
organization to support the not-for-profit purposes of such organization and
shall not be used to provide benefits, directly or indirectly, to any founder,
director, officer, employee or donor of the voluntary organization. This
section does not preclude the payment of reasonable compensation and
other employment related benefits to such persons for work performed for
the organization.

Registration

4(1) An organisation may apply to the Registrar for registration under the
provisions of this Act in order to operate in its name with legal personality in
Sri Lanka.

Provided that registration under this Act is voluntary and no adverse
consequences flow from the absence of registration.

4(2) An organisation may register by providing the Registrar with:

(i) A duly completed application form as described in Schedule 1 to this
Act; and

(ii) The Constitution or other governing document of the organisation
(founding instrument).

4(3) A foreign or international organisation may register by providing the
Registrar with:

(i) A duly completed application form as described in Schedule 2 to this
Act; and

(i) Proof that it is a legal person in another country; and

(iti) The organisation’s address in Sri Lanka; and

(i) A written statement from an authorised representative of the
international organization’s headquarters stating:

(a) The purposes of the organisation; and

27
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(b) A general description of the activities of the organisation in Sri
TLanka; and

(c) The name, address, and other contact information of the
individual or individuals in Sri Lanka authorised to represent the
organisation and to receive official notices and inquiries.

Registration

5. (a) If the Registrar is satisfied that a voluntary organization has compiled
with the provisions of this Act the Registrar shall register such organization.

(b) The Registrar shall issue to an organisation a registration certificate within
15 business days of receiving an application to register, unless the Registrar
requests in writing further information or clarification.

(c) The Registrar shall maintain a register of organisations that have obtained
registration under this Act. The register shall state the name, address,
organisational form, and purposes of each organisation, as well as the name,
address and other contact information of its authorised representative(s). The
register shall also indicate if an organisation has public benefit status. The
register shall be available to the public in a central location during regular
business hours to be established by the Registrar.

Denial of
Registration

0. (a) The Registrar may deny an application if:

(i) The registration documents do not comply with the requirements
of this Act; or

(i) The organisation seeking registration has the same name or one so
similar to a previously registered or already established organisation
that confusion is likely to result.

(b) The Registrar shall give written notice of a decision to deny an
application to register. The written notice shall contain:

(i) The grounds upon which the application was rejected; and
(i) Inform the applicant of the right to challenge the decision: and
(iti) The timeframe for lodging an appeal of the decision: and

(iv) The name, address, and other contact details of the authority to
which an appeal is to be directed
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Appeal from
refusal to
register

An organization may appeal a decision to deny registration to the
Independent Commission for Registered Not for Profit Social Services
within 60 business days from the date the applicant becomes aware of
the denial decision.

a. The Secretariat shall make a decision on the appeal and
provide written notice of the decision to the appellant
(applicant) within 30 days of the appeal being lodged. The
written notice shall contain the grounds upon which the
appeal was decided.

b.  For appeal decisions decided in favour of the appellant
(applicant), the appeal authority shall provide written notice
to the Registrar to register the organisation.

Revocation of
Registration

8. The Registrar may revoke registration if:

(a) A Court has determined the organisation was engaged in criminal activity

and that decision has been upheld after all appeal processes have
been exhausted; or

(b) A Court has determined that the organisation’s operations have become

primarily a for-profit business; or

(c) The registration was secured by presentation of materially erroneous or

fraudulent information.

Evidence of 9. A certificate of registration signed by the Registrar shall be conclusive

registration evidence of the fact that the voluntary organization therein mentioned, is
duly registered unless it is proved that the registration of such organization
has been cancelled.

Address of 10. Every voluntary organization registered under this Act shall have an

organization address registered with the Registrar in accordance with the rules of such
organization, to which all notices and communications may be sent, and
shall within seven days of any change of such address notify to the
Registrar of such change.

Notice of any | 11. An organisation registered under this Act shall inform the Registrar

material
change to
registration
documentation

within 90 business days of any material change with respect to
documents submitted for registration. Amendments to registration shall
be subject to procedures, standards, and time limits equivalent to those
applicable to initial registration. Amendments accepted by the Registrar
shall be recorded, registered, and publicly available under section ... of
this Act.

29
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PART III - INDEPENDENT COMMISSION

Establishment | 12. (1) There shall be established an office which shall be called the

of an Independent Commission of Not for Profit Social Service

Independent Organizations.

Commission

of Not-for- (2) The Independent Commission of Not-for-Profit Social Service
Profit Social Organizations shall be a body corporate having perpetual succession and
Service a common seal and may sue and be sued in its corporate name.
Organizations

Constitution 13. (1) The Independent Commission of Not-for-Profit Social Service

of the Organizations shall consist of nine members appointed by the President
Independent on the recommendation of the Constitutional Council.

Commission

of Not-for- (2) The Constitutional Council shall recommend three names out of the
Profit Social members of the Independent Commission of Not-for-Profit Social
Service Service Organizations to be appointed as the Chairperson of the
Organizations Independent Commission of Not-for-Profit Social Service

Organizations.

(3) One of the members recommended under subsectionshall be
appointed by the President as the Chairperson ofthe Independent
Commission of Not-for-Profit Social Service Organizations.

(4) In making recommendations for the appointment of members to the
Independent Commission of Not-for-Profit Social Service
Organizations, the Constitutional Council shall have due regard to —

(a) ensure that the composition of the Independent Commission of
Not-for-Profit Social Service Organizations reflects the pluralistic
nature of Sri Lankan society including gender; and

(b) ensure that the members of the Independent Commission of Not-
for-Profit Social Service Organizations shall be persons of integrity
and possess experience and qualifications relevant to the carrying out
of thefunctions of the Independent Commission of Not-for-Profit
Social Service Organizations, and consists of

@) Four eminent persons from the not-for-profit social services
sector not holding any post or formal engagement with any
state institution

(i) One person qualified as a chartered accountant

(iif) One experienced legal professional
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(iv)  One representative from the Central Bank
v) One representative each from the Ministry of Social Services
andPublic Administration

Appointments | 14. (1) The President shall, within a period of fourteen days of receiving the
recommendations under section 13, appoint such persons as members
and, a person as Chairperson out of the names recommended under
section13(3) for the Independent Commission of Not-for-Profit Social
Service Organizations.

(2) In the event of the President failing to make the necessary
appointments within such period of fourteen days —

(a) the persons recommended to be appointed as members of the
Independent Commission of Not-for-Profit Social Service
Organizations shall be deemed to have been appointed as the
members of the Independent Commission of Not-for-Profit Social
Service Organizations; and

(b) the person whose name appears first in the list of names
recommended to be appointed as the Chairperson, shall be deemed
to have been appointed as the Chairperson of the Independent
Commission of Not-for-Profit Social Service Organizations, with
effect from the date of expiry of such period of fourteen days.

Terms of 15. (1) Every member of the Independent Commission of Not-for-Profit
members Social Service Organizations shall, unless such member vacates office
earlier by death, resignation or removal, hold office for a term of three
years from the date of such member’s appointment and shall, unless
such member has been removed, be eligible for reappointment.

(2) The term of office of the Chairperson shall be such member’s period
of membership of the Independent Commission of Not-for-Profit Social
Service Organizations.

Office of 16. (1) The office of a member of the Independent Commission of Not-for-
member Profit Social Service Organizations

becomes shall become vacant —

vacant and (a) on the expiration of such member’s term of office;

removal of (b) upon the death of such member;

members (b) upon such member resigning such office by writing addressed to the

President; or
upon such member being removed from office on any ground specified
in subsection (2).

(2) A member of the Independent Commission of Not-for-Profit Social
Service Organizations may be removedfrom office by the President, if
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such person —
(a) is adjudged an insolvent by a court of competentjurisdiction;

() is unfit to continue in office by reason of illness orother infirmity of
mind or body;

(d) is declared to be of unsound mind by a court ofcompetent
jurisdiction;

(e) is convicted of an offence involving moral turpitude;

or

(f) absents himself from three consecutive meetingswithout previously
obtaining leave from the Independent Commission of Not-for-Profit
Social Service Organizations.

(3) The Chairperson may resign from the office of Chairperson by letter
addressed to the President

Meetings of 17. Subject to the other provisions of this Act, the Independent

the Commission of Not-for-Profit Social Service Organizations may make
Independent rules, to regulate the procedure in regard to the conduct of its meetings,
Commission and the transaction of business at such meetings.

of Not-for-

Profit Social

Service

Organizations

Functions of
the
Independent
Commission
of Not-for
Profit Social
Service
Organizations

18.

The Independent Commission of Not-for Profit Social Service
Organizations shall have the following powers and functions

(a) To receive appeals from any organization who has been denied
registration or any organization whose registration has been
revoked in terms of Section 8 of this Act and to affirm or reverse
the decision of Registrar.

(b) To receive complaints relating to registered organizations,
evaluate the nature of complaints received and refer such
complaints to appropriate institutions for appropriate inquiries
and action;

(c) To make recommendations to state institutions in relation to
resolving or addressing any challenges faced by organizations
registered under the Act with the object of protecting and
promoting the constitutional fundamental guarantees of freedom
of association and freedom of expression; and

(d) Make regulations in respect of any matter required by this Act to
be prescribed or in respect of which regulations are authorized by
this Act to be made.

Regulations

19.

Every regulation made by the Independent Commission of Not-for
Profit Social Service Organizations shall be published in the Gagette, shall

come into operation on the date of such publication or on such later
date as many be specified in the regulation

Interpretation

20. (clause to be developed)
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‘. )’.’ RIGHT TO LIFE
HUMAN RIGHTS CENTRE

Right to Life human Rights Center

No. 56/2, Palitha Place, Colombo 09, Sri Lanka
Tel/Fax: +94 011 266 9100

Email : right2lifelk@gmail.com

Web : www.right2lifelk.org



